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Variations to Complying Development - Explanation of Intended Effects
June 2026  -  Member Submission Guide
Better Planning Network believes that a full and rigorous assessment of all developments is essential to ensure that the impact on the community, local amenity and particularly the neighbours is mitigated or minimised.
The NSW Government is proposing a new Complying Development Variations pathway and changes to Complying Development standards in the Exempt and Complying Development Codes SEPP. A new “Complying Development Code Variation Certificate” pathway is proposed that allows variations to complying development standards to be approved by council, while the rest of the development continues through fast-track CDC approval (private certifier). This pathway will sit between the current full DA pathway and the existing Complying Development (CDC) pathway.
The NSW Government has released an Explanation of Intended Effects (EIE) for comment. The document explains: 

• the planning system changes necessary to facilitate variations of complying development standards, 

• the complying development standards that are proposed to be the subject of variation applications, and 

• the other changes proposed to the Codes SEPP . 
Variations are proposed for maximum building height, maximum gross floor area, primary road setbacks, articulation, side setbacks, rear setbacks, privacy screens, maximum width of garage doors, dual occupancy lot requirements, windows, detached developments, detached studios, swimming pools, tree protection.   Councils would assess the variations with councils or private certifiers assessing the rest of the application.
You can use the dot points below as prompts to help you draft your own submission to the Department of Planning, Housing and Infrastructure. Please use your own words and give local examples to make your submission count. You don't have to address every point, just those that you strongly object to.
Exhibition period ends 24 June 2026      Please make your submission through the following link https://www.nsw.gov.au/have-your-say/variations-to-complying-development
Better Planning Network objects to the following:
· Three to four variations for one development application is too many. No more than one variation should be allowed before a development has to use the full development assessment planning pathway.

· Ten days is not long enough for councils to assess whether variations to standards are compliant with the Code. A minimum of twenty five days should be allowed for assessment,as per the NSW Ombudsman findings, whether the rest of the CDC application is being assessed by a private certifier or by a council. Particularly when impacts of smaller setbacks, overshadowing and privacy have to be assessed, as this could take as much time as assessing a normal DA.

· The more variations are allowed, the longer time it would take a council to read the plans and assess compliance. If two variations are allowed, an increased time for assessment should be allocated.
· Increasing access to a CDC variations pathway will cause a large increase in the number of developments that aren't exhibited for public comment.
· Only numerical variations should be allowed with no assessment against a series of objectives permitted. Otherwise there is too much latitude for subjective decisions by developer-commissioned certifiers which could potentially be open to corruption. An objectives-based approach will increase ambiguity, not reduce it, as the decision on whether an objective is met is, in itself, subjective.

· The use of objectives would be inconsistent with the Independent Commission Against Corruption recommendation to reduce opportunities for corrupt conduct in the planning system.

· Variations must not be permitted which would allow complying development to occur on land where complying development is currently prohibited. 

· Where documentation is to be produced in support of variations, the wording used to require such documentation has to be “must” be supplied, not “should” be supplied. Otherwise there is no legal requirement to provide such documentation, creating a legal loophole.
· Documentation provided to councils for ALL variations must include why the variation is necessary, how the development responds to the topography of the site and to adjoining development, as well as a consideration of how the variation may impact on the immediately adjoining properties and any views. This must include consideration of overshadowing impacts on neighbouring properties and be supported by shadow diagrams. 
MAIN POINTS OF CONCERN
· No more than one variation to the Codes SEPP should be allowed before use of the standard DA pathway is required.

· Ten days is not long enough for councils to assess whether variations to standards are compliant with the Code.

· There will be a large increase in the number of developments not exhibited for public comment.

· There should be no variations allowed in complying development standards for maximum building height, gross floor area, setbacks, and detached developments including studios.

· There must be no objective assessment of standards that are currently numerical.
· A variation that permits development within 3m of a protected tree must not be allowed.
· The variations must not, in the future, become new standards in the Codes SEPP.
OBJECTIONS TO PROPOSED VARIATIONS TO COMPLYING DEVELOPMENT STANDARDS
1. Maximum building height  A variation in height from 8.5m up to 9m for dwellings and from 9m up to 9.5m should NOT be allowed. A standard DA pathway must be used if an increase in height is sought. 8.5m already allows for a two storey home with attic, while preventing massive, bulky homes from dominating low-density streetscapes and protecting resident amenity. Larger homes of greater height are not necessary. Smaller affordable homes should be encouraged.
2. Maximum gross floor area  A variation in Gross Floor Area should NOT be allowed. Otherwise larger dwellings could result in an over-development of a site. A standard DA pathway must be used if an increase of 10% is sought. 

3. Primary road setbacks  A variation which allows front setbacks to be reduced from current standards should NOT be allowed. Any reduction in front setback reduces the area available for private tree planting, which is crucially needed to meet tree canopy targets and net zero targets.
4. Articulation  A variation which allows balconies, decks, pergolas, terraces to extend up to 1.5m into the front setback for up to a maximum of 50% of the building width, should NOT be allowed. As well as detracting from the visual quality of the street, any reduction in front setback reduces the area available for private tree planting, which is crucially needed to meet tree canopy targets and net zero targets.
5. Side setbacks  Maintaining side setbacks is important for providing separation between dwellings and allowing solar access, particularly for upper-level setbacks. There must be a minimum 0.9m setback for the ground floor of all detached houses, with greater setback for upper levels, for all residential zones. A minimum 10m setback for the ground floor of all detached houses and greater for upper levels, for all rural zones is necessary. Sufficient side setbacks are important for solar access, privacy and planting.
6. Rear setbacks  A variation which allows rear setbacks to be reduced from current standards should NOT be allowed. Using the average of the adjoining two properties setbacks makes no allowance for the front setback of a dwelling or the adjoining two properties. Otherwise larger dwellings could result in an over-development of the site.
7. Privacy screens   A change to the Code SEPP so that privacy screens are not required along the edge of a balcony that faces a public road or public open space could be supported. 
However, variations that remove the requirement for privacy screens where the viewing angle is greater than 45-degree and/or greater than 9m from a habitable room or private open space should NOT be allowed. Privacy is a crucial element of feeling secure in one's own home.
8. Maximum width of garage doors  A variation that permits a 5m wide garage door on a lot width of 12m could be supported ONLY if there is articulation to the second storey such as balconies or setbacks and the garage door is visually recessive. Otherwise a flat facade dominated by a wide garage door will detract from the visual quality of the street. 
9. Dual occupancy lot requirements   A variation that permits two-storey dual occupancies on lot widths of 12-15 m to gain access from a primary road should NOT be allowed. This would result in streetscapes dominated by driveways with no space for street trees between the dwellings, or any private tree within the front setback. Figures 20 and 21 of the EIE show 3m high sticks with a few leaves, not significant street trees. Tree planting is crucially needed to meet tree canopy targets, net zero targets and reduce the heat island effect in greenfield developments. Similarly, dwellings of 5m in width will not provide room for street trees or trees within front setbacks so that should also NOT be allowed.
10. Doors and windows  A variation that removes the requirement for a window and a door at ground level on a lot width of 11m could be supported ONLY if there is either a window or a door at ground level, there is articulation to the second storey such as balconies or setbacks and the garage door is visually recessive. Otherwise a flat facade dominated by a wide garage door will detract from the visual quality of the street. 
11. Detached developments  A variation in Gross Floor Area  for a carport, garage, shed, deck, patio, pergola, terrace, verandah, cabana, cubby house, fernery, garden shed, gazebo, or greenhouse, should NOT be allowed. Otherwise larger detached developments could result in an over-development of a site. 

A standard DA pathway must be used if an increase of 10% is sought. Landscape and private open space standards must continue to apply to ensure sufficient landscaping and open space on the lot. 
A variation to side setbacks for detached developments could be supported where the new addition aligns with the existing detached structure's setback only if there are no protected trees. Documentation provided to councils must include plans and drawings demonstrating the proposed development in the context of the adjoining development, including neighbouring windows and trees. 

12. Detached studios  A variation in Gross Floor Area of 10% should NOT be allowed.. Otherwise larger detached developments could result in an over-development of a site. A standard DA pathway must be used if an increase of 10% is sought. 
13. Swimming pools  A variation that permits a swimming pool to have a minimum setback of 1m from a secondary road boundary must NOT be allowed.. The boundary fence could then potentially be within 90cm of the pool fence, which does not comply with Australian Standards. Any variation would instead need to state that the pool fence must be a minimum 1m from any boundary fence, not that the water line must be a minimum of 1m from the boundary.
14. Tree protection  A variation that permits development within 3m of a protected tree absolutely must NOT BE ALLOWED, regardless of whether an applicant has a developer-commissioned arborist's report. Currently complying development must be setback at least 3m from each protected tree on the lot and any adjoining lot. That is because any works within the Structural Root Zone (SRZ) of a tree is considered to have a high impact and requires rigorous assessment and mitigation strategies. 
Most large mature trees have a SRZ of at least 3m which is why the current rules apply. Even if there is encroachment into the wider Notional Root Zone (NRZ) of just 20%, that is considered to be a major encroachment which risks the tree’s health and long-term viability. Any variation to Complying Development that permits development within 3m of a protected tree not only risks adverse impacts on the tree, it puts at risk the tree's stability and safety. Furthermore, many councils allow removal of a tree that is within 3m of a dwelling. So even if the tree survives the development, the applicant could remove it once the development is finished. Any potential for a significant reduction in tree numbers is inconsistent with tree targets and net zero targets.
The variation also applies to works within 3m of neighbours' trees. Given that most trees in established suburbs were planted along the side boundaries, the potential scale of impact of this variation on neighbours' trees and the State's tree canopy as a whole, is enormous. Because Complying Development does not have to be notified to neighbouring properties until a week before construction starts, neighbours will have little to no opportunity to ensure their tree is not irreversibly damaged.
OBJECTIONS TO PROPOSED CHANGES TO THE CODES SEPP
· Remedial building works within 3m of any side or rear boundary should NOT be assessed as complying development, to minimise impacts on neighbouring properties.

· Demolition as complying development on bushfire prone land classified as BAL-40 or BAL-FZ should NOT be carried out on days when the Australian Fire Danger Rating System (AFDRS) is High, Extreme or Catastrophic, not just when a Total Fire Ban is declared. 
· If the Codes SEPP is amended to adopt the setback of one of the two nearest dwellings within 40 m on the same side of the road, no further variation can be permitted.
· If the SEPP is amended to permit the minimum internal separation between detached dual occupancies under the Low Rise Housing Diversity Code being reduced to 1.8 m, NO further variation can be permitted.

· Principal private open space must be located behind the front building line and any second storey must be recessed, consistent with the controls applying to dwelling houses. NO further variation can be permitted.

· The Codes SEPP should NOT be amended to remove the garage size limit for garages accessed exclusively from the rear, to reduce the potential for overdevelopment on a site.  If a maximum width of garage doors of 6 m is allowed, NO further variation can be permitted.

· Above ground rainwater tanks up to 1.8m in height must NOT be located closer than 450mm to the side boundary to minimise risk of damage to the common boundary fence.  
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